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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Howard Paul Guidry was convicted in Texas state court of
murder for renmuneration in Harris County, Texas, and sentenced to
death. He was granted conditional federal habeas relief based on
the follow ng two clainms, involving evidence admtted for the State
at trial: his confession violated his Fifth Anmendnent right
against self-incrimnation; and hearsay testinony against his
interest violated his Sixth Anmendnent confrontation right. The
Texas Court of Crimnal Appeals had denied those clains on direct
appeal. Guidry v. State, 9 S.W3d 133 (Tex.Crim App. 1999), cert.
denied, 531 U. S. 837 (2000) (Guidry I). In denying GQuidry’s Sixth

Amendnent claim the Court of Crimnal Appeals had held: although



the hearsay testinony against Quidry’ s interest had been admtted
erroneously, the error was harnmess. |d. at 149-52.

The State contends the district court reversibly erred
because: (1) under the Antiterrorismand Effective Death Penalty
Act of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214 (1996),
the district court abused its discretion by conducting an
evidentiary hearing on the confession’s constitutionality, despite
the state trial court’s having done so for the sane issue,
i nvol ving, according to the State, the sane evidence; (2) the
district court’s non-acceptance of key state court findings of fact
and, therefore, of its conclusions of law, did not accord wth
AEDPA' s deferential schene; and (3) the district court’s findings
of fact and concl usions of | awregardi ng the confessi on and hear say
testinony (that their adm ssion into evidence was erroneous and did
not constitute harm ess error) are erroneous.

The district court properly granted conditional habeas relief,
pursuant to 28 U.S.C. 8§ 2254(d) (state court decision was based on
unreasonabl e application of clearly established federal |aw or on
unreasonabl e determ nation of the facts). AFFI RMVED

| .

Farah Fratta was nurdered on 9 Novenber 1994; her husband,
Robert Fratta, had hired Joseph Prystash to kill her. (Each
received the death penalty.) During a custodial interrogation

approximately four nonths after Farah Fratta' s nurder, Guidry



confessed to shooting Farah Fratta and |eaving the scene wth
Prystash. At Quidry’'s trial, his confession, as well as hearsay
testinony against Quidry’'s interest by Prystash’s girlfriend, Mary
G pp, established that, for $1,000, Guidry agreed to hel p Prystash
kill Farah Fratta. The events surrounding this crucial evidence
foll ow

Quidry was arrested on 1 March 1995 for bank robbery; in his
possessi on was the gun used for Farah Fratta s nurder in Novenber
1994. Followng a tip from G pp, detectives investigating Farah
Fratta’s nurder turned their investigation toward Guidry, who was
being held at the county jail on the robbery charge.

On 7 March 1995, Detectives Roberts and Hof fman transported
Quidry fromthe jail to the Sheriff’'s office and questioned him
about Farah Fratta's nurder. As a result of this interrogation,
GQuidry gave a statenent confessing toit. (He initially confessed
to being only the driver, failed a pol ygraph test, and confessed to
being the shooter.) This statenent was foll owed by nore detail ed,
vi deot aped confessions. (Qiidry and the detectives offer sharply
contrasting versions of the interrogation l|eading to the
confession.)

Quidry was indicted for the nurder of Farah Fratta “for
remuneration or the prom se of renuneration”. TeEx. PeENAL CoDE 8
19.03(a)(3). After two pre-trial evidentiary hearings, the trial

court denied Guidry’s notion to suppress the confession. 1n March



1997, a jury found Quidry guilty of capital nmurder and, follow ng
t he puni shnent phase, answered Texas’ special issues in a manner
requiring inposition of a death sentence. For the two fact-
intensive clainms on which conditional federal habeas relief was
granted, an extrenely detailed description of the proceedings in
state and federal court is required.

A

Central to Guidry’s claimthat his confession was obtained in
violation of the Fifth Arendnent are two events: Q@iidry' s 7 March
1995 interrogation and confession; and an i n-chanbers conversati on
approximately a week later (15 March), involving, anong others,
Detective Roberts and Quidry’'s then-attorneys for the nurder
charge. These events bear on the two key questions for the Fifth
Amendnent claim (1) whether Quidry asked to have his robbery-
charge-attorney present during the 7 March interrogation about
Farah Fratta' s nurder; and (2) whether the detectives told Guidry,
untruthfully, that Guidry’s robbery-charge-attorney had authori zed
Quidry’'s cooperation without his attorney’s being present. The
detectives deny Guidry requested an attorney and deny that they
spoke wi th hi s robbery-charge-attorney; they claimQuidry confessed
voluntarily.

The trial court held a pre-trial hearing on 28 August 1996 on
Quidry’s notion to suppress the confession; it was continued when
it becane apparent that Guidry’'s two attorneys for the nurder
charge would be required to testify about the 15 March 1995 in-
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chanbers conversation. A second pre-trial hearing was held on 20
February 1997, involving the sanme w tnesses, but adding testinony
by Guidry and his two original/former attorneys for the nurder
charge. Followng this hearing, the trial court orally denied the
suppression notion; post-jury verdict, it entered witten findings
of fact and conclusions of |law on 27 March 1997. Those findi ngs
and conclusions, as well as the testinony at the two pre-tria
hearings about the interrogation and in-chanbers conversation,
fol |l ow.
1

At the 1997 pre-trial hearing, Quidry testified about the 7
March 1995 interrogation. (As noted, he did not testify prior to
the initial hearing’s being continued in 1996.) According to
Quidry: his robbery-charge-attorney, Duer, instructed himnot to
di scuss anything wth anyone (including officers and other
prisoners); Detectives Roberts and Hoffrman renoved him from the
county jail and transported himto their offices for interrogation;
Detective Hoffman questioned him initially, left the room and
returned with Detective Roberts; Detectives Roberts and Hof f man
then confronted Guidry with pictures of Farah Fratta's body; this
frightened Guidry; he requested his attorney; and Detective Hof f man
refused, while Detective Roberts remained silent.

Quidry testified further: the detectives left himal one for

around one and a half hours; then, Detective Hoffnan returned



saying he had a statenent from Prystash inplicating GQuidry; the
detective gave the statenent to Guidry to read and cl ai mred he had
ot her evidence as well, but that they could work out a deal if

Quidry cooperated. Cuidry testified:

And this is all while | was reading the
statenent [by Prystash]. After | got through
reading the statenent, | asked [Detective
Hof frman] again, | — | really didn't ask him
| kind of demanded that | speak to ny |awer
that second tinme, because | was — | was

really getting scared after the second tine

And when | told himthat, he told ne he was
going to contact ny attorney. At that point
in time, he picked up the statenent and he
left ... the room

(Enphasis added.) GQuidry testified that Detective Hoffnman

asked ne before he left ... the room —
when | asked him for ny attorney the second
time, he asked ne who ny |awer was. And |
told him M. Layton Duer.

And he said: I’m going to contact vyour

attorney and we’'re going to see what he says,

right. And he stayed in the room naybe a

m nute getting paperwork together, and he | eft
t he room

(Enphasi s added.) According to GQuidry, after sonme tinme passed
Det ecti ves Roberts and Hof f man returned, saying they had contacted
Quidry’ s attorney.

Detective Ho]ffman ... told ne he had
contacted ny attorney.

He told ne ny attorney said it was al
right for me to answer the question, and don’t
worry about it, you know, it was no problem



Follow ng this clainmd exchange, and in clained reliance on the
al | eged conveyed authorization fromhis attorney, Quidry gave his
initial confession.

At the 1996 (first) pre-trial hearing, Detective Roberts
offered conflicting testinony about knowl edge of Quidry’'s
representation.

Q Were you aware of the fact that he, in
fact, had an attorney representing himout of
t he bank robbery?

A Sonmewher e, subsequent in t he
conversation, | was advised that he did have
an attorney for the aggravated robbery.

(Enphasi s added.) But later in the hearing, Detective Roberts

retreated from his Quidry-had-counsel acknow edgnent.

A ... | don’t knowif he had an attorney or
not . | was, | assuned he, | don't know, he
didn't tell ne. | don’t know how, whet her he

had been in jail and had been appointed an
attorney [for the bank robbery charge], |
never did confirmif he had an attorney.

Q So now you are going back to say you
didn’t even know he had an attorney?

A Just because sonebody’s |ips nove doesn’t
make it a prayer book. | never did confirm
whet her there was an attorney or not.

Q So when he told you he had an attorney,
you assunmed he was lying, right, so it wasn't
a prayer book?

A. |”mnot aware of how | was made aware of
it, if he had an attorney or not.

(Enphasi s added.)



When asked whet her he had contacted Guidry’s attorney at any
time for any purpose, Detective Roberts answered: “I don’t think
| did”. (Enphasis added.) He also denied that Guidry requested
either to speak with his attorney or to have himpresent.

At the 1997 (second) pre-trial hearing, Detective Roberts gave
the followng testinmony regarding his know edge of Quidry’'s
representation at the time of the 7 March 1995 interrogation:

Q For the record, today, tell us what you
knew about who Howard Guidry’s attorney was or
what information you had at the tine the
conversation took place between you and hi mon

March the 7, 1995?

A | had no knowl edge that he had an
attorney.

Q At any tinme during your conversation

wth... M. Qidry, either by Detective

Hof f man or anybody else in the interview room

that date on March 7, 1995, did you | earn that

Howard Guidry did, in fact, have an attorney

on the Klein Bank robbery?

A No, sir.
(Enphasi s added.) Later in the hearing, however, Detective Roberts
contradicted this testinony, returning toward his original position
at the 1996 pre-trial hearing. This testinobny was even nore
favorable to Guidry because Detective Roberts admtted Guidry told
hi mthat he (GQuidry) had an attorney.

Q Did [Quidry] ever tell you he had an
attorney?

A. Yes, sir.



Q But he never told you he wanted to talk
to that attorney?

A That's correct.
(Enphasi s added.)

Detective Hoffman also testified at the 1996 and 1997
heari ngs: he read @uidry his Mranda rights several tines,
begi nning during the transport from the county jail; QGuidry was
very cooperative and voluntarily waived his rights and confessed,
Detective Hoffman did not know for what offense Guidry had been
incarcerated in the county jail; he did not knowthat Guidry had an
attorney for that offense; Quidry never asked to have his attorney
present during the interrogation or confession; and neither he nor
Detective Roberts ever returned to the interrogation room sayi ng
they had spoken with Guidry’ s attorney and that he had authorized
Qui dry’ s cooperation.

Sergeant Dan Billingsley, the supervising detective on duty at
the Sheriff’s office the night of the interrogation, wtnessed sone
of the confession. He testified that, although he was sure he knew
Quidry had an attorney, he was not sure when he becane aware of
t hat fact.

2.

At the 1996 (first) hearing, CGottlieb, a lawer unaffiliated
wth the Guidry case, gave the foll ow ng testinony about a 15 March
1995 conversation in the chanbers of a Texas state |judge

(approximately a week after the interrogation/confession). The
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judge was not present; the follow ng persons were: Cottlieb
Quidry’'s two attorneys for the nurder charge, Scott and Yar borough;
Assistant District Attorney R zzo; and two Harris County Sheriff’s
det ecti ves. During this conversation, one of the detectives
remar ked t hat he had been i nvol ved i n obtaining Guidry’s confession
for the investigation of Farah Fratta' s nurder.

Scott and Yar borough, who had been appoi nted on or about that
very day to defend Quidry on the nmurder charge, asked about the
ci rcunst ances under which Quidry confessed. Cottlieb testified
about the detectives’ response.

Q Was there any discussion [by the

det ecti ves] about whet her or not Howard CGuidry
had an attorney?

A ... | think | said sonething to the
effect that well, you know, he has an attorney
on the aggravated robbery. They said, Yes, we
talked to the attorney and got permission to
talk to M. Quidry before we took himout to
have his statenent.

[We all |ooked at each other in total and
conpl ete anmazenent

| mean we were shocked that that woul d
have occurred....

That the | awer gave them perm ssion to
talk to a man being accused of capital

murder... [that a] defense attorney woul d even
do that. I nmean | specifically renenber
el bowing ... Yarborough, going, W is that
[l awyer ?]

(Enphasi s added.)

10



Duer, Quidry’s robbery-charge-attorney, also testified at the
1996 hearing. According to his testinmony: he told Guidry not to
talk to any officers; he was never contacted by any detectives or
by anyone el se; and he never gave anyone perm ssion to di scuss any
matter with GQuidry.

Detectives Hoffman and Roberts and Sergeant Billingsley
testified, as discussed supra, after CGottlieb and Duer at the 1996
heari ng. At this point in the hearing, Q@idry's nurder-charge
attorneys (Scott and Yarborough) realized that, because the
detectives had contradicted Gottlieb’s account of the 15 March in-
chanbers conversation, they (Quidry s nurder-charge attorneys)
would be required to testify about that conversation as
participants in it. Therefore, they noved for a continuance so
t hey coul d wi t hdraw and new counsel coul d be appointed to represent
Quidry. The notion was granted.

At the 1997 hearing, CGottlieb again testified regardi ng the 15
March in-chanbers conversation. Scott and Yarborough also
testified about it.

Yar borough testified that, the day before her testinony at the
1997 hearing, she had checked and determ ned that the State’s case
agai nst Prystash was on the docket on the day of the 15 March in-
chanbers conversation (the reason for sone or all of the persons
being in the chanbers). During that in-chanbers conversation

according to Yarborough, Scott asked Detective Roberts why he
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interrogated CGuidry, obtaining a confession, when he knew Quidry
had a | awer, and Detective Roberts responded: “I talked to his
|lawer, and his lawer said it was okay to talk to hint.
Yar borough testified she was absolutely sure this is what Detective
Roberts said, and that she had reacted w th shock.
Scott testified as foll ows

A.  The response [from Detective Roberts and

the other detective] was that they knew

[ Guidry] had an attorney at the tinme they took

the statenent, but they had checked with that

attorney and got perm ssion to go ahead and

talk to Howard CGuidry.

Q Now, just so that the record is clear.

Did the officer indicate to you that he tal ked

wth the attorney on the aggravated robbery

case and got perm ssion to take the confession

in the capital case?

A Yes, sir. He said that he knew [ Gui dry]

had an attorney — referring to the other

attorney and that ... they had called and

gotten permssion fromthat attorney to talk

to M. Quidry before they took the statenent

in the capital nurder case.
The Dissent at 3 notes that Scott testified Detective Roberts m ght
have been joking at the in-chanbers conversation. This is a
critical point. Indeed, Scott testified he had thought Roberts had
been joking then; his opinion changed totally at the 1996 hearing
when Roberts’ testinony constituted a total denial of any in-
chanbers conversation, not that he had just been joking. Again,

this is what caused Scott and Yarborough to realize at the 1996
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hearing that they would have to withdraw as Quidry’s counsel and
testify.

Scott and Yarborough testified further: they imedi ately
determ ned that Duer had been Quidry’ s robbery-charge-attorney;
and, when they contacted him he stated he had never had any such
conversation with the detectives. As he had in 1996, Duer
testified at the hearing in 1997 that “[n]o one has ever contacted
me about speaking to M. CGuidry”.

Detective Roberts had testified at the start of the 1997
hearing. He was recalled after Scott and Yar borough testified. He
was then questioned about this 15 March i n-chanbers conversati on.
Detective Roberts testified he had no recollection of its having
occurred.

3.

The pre-trial suppression notion was denied orally on 20
February 1997. Just before doing so, the state court stated that,
for purposes of ruling onthe adm ssibility of GQuidry’s confession,
the 15 March i n-chanbers “conversati on was absol utel y neani ngl ess,
except as it relate[d] to credibility”. (Enphasis added.)

Concerning credibility, when the first lawer (Cottlieb)
testified at the 1996 hearing, the trial judge asked counsel for
both sides if they waived her being sworn, noting that, although
she had “not [been] a long tine nenber of the bar”, she was

“experienced”. After counsel agreed to the waiver, the trial court
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stated: “Ms. Cottlieb, we trust you”. Thereafter, however, at the
1996 and 1997 pre-trial hearings and in the light of Cottlieb’s
testinony at the 1996 hearing about the 15 March 1995 in-chanbers
conversation, the |lawers testified under oath.

In admtting GQuidry’s confession at trial, the state court on
20 March 1997 sunmari zed the testinony given by CGottlieb, Scott,
and Yar borough about the 15 March 1995 in-chanbers conversati on.
That summary reflected the critical nature of the testinony by
those | awyers, including the crucial credibility question presented
by the trial judge at the conclusion of the 20 February 1997 pre-
trial suppression hearing. In ruling that the admssibility of
Quidry’s confession was a question for the court, not the jury, the
state court did not corment, however, about the credibility of the
testinony by CGottlieb, Scott, or Yarborough.

Post-verdict, the trial court on 27 March 1997 entered witten
findings of fact and concl usions of | aw concerning the confessi on,
i ncluding the foll ow ng:

At all tinmes Quidry advised [Detective] Tonry
[athird detective] in Hoffman’s presence t hat
Quidry wunderstood what his rights [were],
never requested to have an attorney, never
asked to call his attorney, never desired his
attorney, never refused to discuss the case
W t hout his attorney.

And, as a result, Quidry continued
voluntarily discussing his conplicity in the

murder for hire with Detectives Hof fman
and Tonry.
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[ T]he statenents were voluntarily nade,
not i nduced by force, threats or coercion, nor
were any prom ses nmade, nor was anything done
to induce [Quidry] or cause [Quidry] to nake
anyt hing but a knowi ng and intentional waiver
of his rights and a free and voluntary
deci sion to confess.

(Enphasi s added.)

These findi ngs and concl usi ons, however, did not reconcile the
testinony of Detectives Roberts and Hoffman wth that of |awers
Duer, CGottlieb, Scott, and Yarborough. |[|ndeed, notw thstanding the
state court’s above-di scussed coments at the conclusion of the
1997 pre-trial suppression hearing and at trial, there was no
mention of the lawers’ testinony fromeither of the two pre-trial
evidentiary hearings, including the 15 March 1995 i n-chanbers
conversation involving the detectives and the lawers. Wth the
exception of GQuidry’'s testinony, the findings and conclusions did
not evaluate the credibility of any defense testinony.

In evaluating Quidry’'s testinony, the trial court placed
enphasis on Guidry’s cooperation with | awenforcenent officers when
Quidry had been arrested for other offenses, including for one
of fense for which he had clainmed only to be the driver. (As noted
supra, he had also made that claim in his initial confession
concerning Farah Fratta s nurder.)

Quidry admtted to having made a confession to
the police regarding the Klein Bank robbery
prior to [the] March 7 [interrogation]
menti oned above. Quidry also testified that

as a 16 year old arrested for a nunber of
burgl aries he also confessed[;] additionally,
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Quidry had admtted to having confessed to
certain other offenses (although not in
witing) and has admtted under oath to
habi tual |y being cooperative with police
upon his arrest regarding his conplicity in
of f enses. Additionally, in another offense
Quidry al so clainmed to have been | ess cul pabl e
in that he was the driver as opposed to not
being the trigger man (a factor that did not
go unnoticed by the trial Court in assisting
its determnation as to Quidry’'s credibility
and notive).

(Enphasi s added.)
B

Quidry’'s direct appeal to the Texas Court of Crim nal Appeals
rai sed 23 issues, including clains that: (1) the trial court’s
findings and conclusions failed to address conflicts in the
evi dence concerning the voluntariness of his confession; (2) it was
obtained in violation of the Fifth Anendnent because he i nvoked his
right to counsel; and (3) G pp’s hearsay testinony was admtted in
violation of his Sixth Amendnent confrontation right.

Concerning the absence of findings on either conflicting
testinmony or inconsistencies in the testinony, the Court of
Crim nal Appeals held that, although Tex. CooeE CRRM Proc. art. 38. 22
8 6 requires specific findings of fact when the voluntariness of a
confession is raised, see, e.g., Hester v. State, 535 S.W2d 354,
356 (Tex.Crim App. 1976), “the trial court’s findings were
sufficiently detailed”. Q@iidry I, 9 SSW3d at 142. It reasoned
that the trial court is required to provide facts supporting its
conclusions but is not required by Texas law to outline testinony
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t hat does not support those conclusions. 1d. In this light, the
court rejected Guidry’s Fifth Arendnent claim holding: “There is
evidence in the record supporting these findings. Because the
trial court is in the best position to evaluate the credibility of
the witnesses and their testinony, we defer to the trial court’s
findings [that Guidry did not request his attorney]”. 1d. at 143
(enphasi s added).

Concerning Gpp’'s testinony about Prystash’s statenents
inplicating Guidry in the nurder, the Court of Crimnal Appeals
rejected Quidry’'s inadm ssible-hearsay claim Al though it ruled
that some of G pp’'s hearsay testinony was adm ssible, the court
held that her testinony relating to Prystash’s statenents agai nst
Quidry’'s interest was inadm ssible. I|d. at 149. Nevertheless, it
held the adm ssion of that testinony was harm ess error because,
given the strength of Quidry’s confession and the other evidence,
Quidry would have been convicted and sentenced in the sane way,
even wWithout Gpp' s inadmssible testinony. 1d. at 152.

In May 2000, CGuidry filed a habeas petition in state court
raising, inter alia, Fifth and Sixth Amendnent clains. That July,
W thout an evidentiary hearing, the state habeas court adopted
verbatimthe State’ s proposed findings of fact and concl usi ons of
| aw and recommended denial of GQuidry’'s petition on all clains.

Unlike the trial court’s findings, the state habeas court’s

findings included reference to Gottlieb’s and Duer’s testinony at
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the 1996 evidentiary hearing. But, although the findings observe
that the 1996 hearing was continued so that Scott and Yarborough
(GQuidry’s then-counsel for the nurder charge) could testify, they
omt all reference to the 1997 pre-trial evidentiary hearing.
Restated, there is no discussion of the testinony from the 1997
hearing, including by Scott and Yarborough. Moreover, there is no
attenpt to reconcile conflicting testinony between Detectives
Roberts and Hof fman on the one hand and | awers Duer, Cottlieb

Scott and Yarborough, on the other. |Indeed, the findings nake no
credibility determ nations; they do not wei gh any witness’ version
of events agai nst another’s.

The state habeas court concl uded: “[GQuidry’ s] clains
concerning the voluntariness of his statenents were raised and
rejected on direct appeal. As such, the issue need not be
considered in the instant wit proceeding or in any subsequent
proceedi ngs”. In the alternative, it concluded that Guidry had
failed to show his confession violated his right against self-
i ncrimnation.

I n Novenber 2000, based on its reviewof the record, the Court
of Crimnal Appeals ruled that the habeas trial court’s findings
and concl usions were supported by the record. On that basis, it
deni ed habeas relief.

Quidry filed his federal habeas petition in Novenber 2001,

raising four grounds for relief, including the Fifth and Sixth

18



Amendnent clainms at issue here. In his petition, Quidry requested
an evidentiary hearing.
In a joint answer and notion for sunmary judgnent, the State
did not explicitly address @Quidry's request for an evidentiary
hearing. Instead, it provided, inter alia, a summary of AEDPA s
standards for habeas relief as they related to GQuidry’'s clains,
i ncluding, pursuant to 28 U . S.C. 8§ 2254(e)(1), the presunption of
correctness to be accorded state court determ nations of fact,
unl ess rebutted by cl ear and convi nci ng evi dence, and how, pursuant
to 28 U S.C. 8 2254(e)(2), an evidentiary hearing can be barred.
In an extrenely detailed and conprehensive opinion, the
district court denied the State’'s summary judgnent notion and
ordered an evidentiary hearing for the voluntariness vel non of
Quidry’s confession. Quidry v. Cockrell, No. H01-CV-4140 at 9
(S.D. Tex. 11 Sept. 2002) (Guidry Il). Concerning both why summary
j udgnment could not then be granted and why an evidentiary hearing
was required, the district court stated that the confession
issue cones before the Court under the
deferential review afforded state factua
fi ndi ngs. Such findings are entitled to a
presunption of correctness under 28 U S.C 8§
2254(e)(1). @uidry may rebut the presunption
of correctness by clear and convincing
evi dence.
Havi ng extensively reviewed the facts of
this case, this Court is unable to grant
Respondent’s sunmary judgnent notion at this
tinme. Substantial factual questions persist

surroundi ng GQuidry’s confessions. The state
courts nade no attenpt to evaluate the veracity
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of the attorney testinony or analyze its
inplication in this case. The state courts
made no specific finding with respect to the
i nconsi stent and contradi ctory testinony by t he

police officers. If the allegations in
Quidry’'s petition, as corroborated by the
at t or neys’ t esti nony, are true, t he

reasonabl eness of the state court decision is
suspect. [See 28 U.S.C. 8§ 2254(d), discussed
infra.] For this Court to fully evaluate the
circunstances surrounding this claim further
factual devel opnment is appropriate. Fact ual
devel opnent woul d aid this Court in determ ning
whet her clear and convincing evidence rebuts
the trial finding that Guidry did not request

counsel. Also, the factual devel opnent would
clarify t he ultimate gquestion of t he
r easonabl eness of t he state court’s
determ nati on. See Valdez v. Cockrell, 274
F.3d 941, 952 (5th Cr. 2001) (“When a district
court elects, in instances not barred by 8§

2254(e)(2), to hold an evidentiary hearing, the
hearing may assist the district court in
ascertai ning whether the state court reached an
unreasonable determ nation wunder either 8§
2254(d) (1) or (d)(2).7). To that end, the
Court wll hold an evidentiary hearing limted
tothe issue of Guidry’s Fifth Anrendnent cl ai m

| d. at 12-13 (enphasi s added; footnote omtted). Concomtantly, the
district court ruled that an evidentiary hearing was not barred by
28 U.S.C. 8§ 2254(e)(2), discussed infra. 1d. at 13 n.12.

The State did not file a notion seeking to have the district
court reconsider its decision to conduct an evidentiary hearing.
Nor did it oppose Guidry’s notion for a continuance of that hearing
from1 Novenmber 2002 to 13 Decenber 2002.

At the hearing, Quidry and | awers Duer, Cottlieb, Scott, and

Yar bor ough gave substantially the sane testinony they had given in
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the state pre-trial evidentiary hearings. Simlarly, Detective
Hof f man gave the sane testinony, adding that he had never been in
the chanbers where the 15 March 1995 conversation took place.
Sergeant Billingsley al so provi ded substantially the sane testinony.
On the other hand, Detective Roberts’ testinony, although

simlar in nost respects to his previous testinony, included sone
significant differences: at the tinme of GQuidry’s interrogation on
7 March 1995, he did not know GQuidry had an attorney; he did recall
the 15 March 1995 in-chanbers conversation (a direct contradiction
of his 1997 pre-trial testinony); and he never told Scott in that
conversation that he had contacted Duer, Quidry's robbery-charge
at t or ney. For the first time, Detective Roberts testified, on
direct examnation, that, prior to questioning Quidry, he had
contacted an attorney —Assistant District Attorney WIson —to ask
if he could question Guidry about the nurder, because he knew t hat,
based on @uidry’s having been in jail several days on another
charge, he probably had an attorney.

Q Let ne back up just a little bit. | am

sorry. Prior to interviewng M. Quidry, did

you contact any attorney?

A Yes, | did.

Q Who did you contact?

A | contacted Ted WIlson with the Harris
County District Attorney’'s Ofice.

Q Why did you contact M. WIson?
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A Just to ask himif there was a problem
wth nme talking to Howard Guidry concerning
this capital nurder.

Q And why did you think there mght be a
problemw th talking to hinf

A | knew he had been in jail for several
days; and usually after a suspect has been in
jail for two or three days, an attorney is
appointed to themin nost cases.

Q So you knew it was possible that he m ght
have an attorney?

A It was possibly that he may have an

attorney, and | wanted to nmke sure there

wasn’t a conflict, there was no problem
(Enphasi s added.) Along this line, on cross-exan nation, Detective
Roberts testified that Gudry may have told him during the
interrogation that he did have an attorney.

In Septenber 2003, the district court granted conditional
habeas relief on @iidry’'s clains under the Fifth Amendnent
(involuntary confession) and Sixth Amendnent (inproper hearsay
testi nony). Quidry v. Dretke, No. HO01-CV-440 (26 Sept. 2003)
(GQuidry II'l'). In so doing, the district court stayed its judgnent
pendi ng appeal .

1.

At issue is whether the district court reversibly erred: (1)
by conducting an evidentiary hearing on GQuidry’s confession, in the
light of the state court’s having held one for that issue and,
according to the State, for the sane evidence and in order to
substitute its credibility determnations for those by the state
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court; (2) by ruling on that confession issue that, pursuant to 28
US C §2254(e)(1), Quidry, with the requisite clear and convi nci ng
evi dence, rebutted the presunption of correctness AEDPA accords to
state court determnations of fact; and (3) by ruling that the
adm ssion of the confession and the hearsay testinony against
Quidry’ s interest was not harm ess error. W hold that the district
court applied AEDPA properly both in conducting the hearing and in
granting Guidry conditional habeas relief.
A

“AEDPA's purpose [is] to further the principles of comty,
finality, and federalism” Mchael WIllians v. Taylor, 529 U S
420, 436 (2000). Toward that end, its enactnent in 1996 effected
considerable limtations on federal habeas review That change
however, does not conpel the narrow readi ng gi ven AEDPA by the State
(and the dissent) in regard to the district court’s conducting an

evidentiary hearing and applying 28 U S.C. 8§ 2254(e)(1).

1
The trial court held pre-trial evidentiary hearings in 1996 and
1997 on the voluntariness vel non of Guidry’ s confession; the state
habeas court did not conduct a hearing; and the district court held
an evidentiary hearing on the sane issue in 2002. The State does

not contend that AEDPA expressly bars the district court hearing;
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i nstead, consistent wth the abuse of discretion standard of review
for this issue, it contends that the district court abused its
di scretion by conducting the hearing. See, e.g., Valdez .
Cockrell, 274 F.3d 941, 948, 952 (5th Cr. 2001), cert. denied, 537
U S. 883 (2002); Barrientes v. Johnson, 221 F.3d 741, 770 (5th CGr
2000) (citing McDonald v. Johnson, 139 F.3d 1056, 1059-60 (5th Cr
1998)).
a.

According to the State, the district court hearing permtted
the district court inproperly to substitute its credibility
determ nations for those by the state court, contraveni ng AEDPA s
policy goals. Citing Pondexter v. Dretke, 346 F. 3d 142, 147-49 (5th
Cr. 2003), and Self v. Collins, 973 F. 2d 1198 (5th Gr. 1992) (pre-
AEDPA), the State observes correctly (as does the dissent) that, in
reviewing a state court decision, a federal habeas court is
prohi bited from substituting its credibility rulings for those by
the state court sinply because the district court disagrees wth
t hem

Claimng erroneously that the sanme evidence was presented at
the district court hearing in 2002 as at the earlier state court
pre-trial hearings in 1996 and 1997 (the sane w tnesses providing
the sane testinony), the State presents a narrow cl ai m concerni ng
the district court’s discretion to conduct the evidentiary hearing:

where there will be no new evidence, and the federal habeas court
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intends only to nmake new credibility rulings regarding existing
evi dence, conducting an evidentiary hearing is an abuse of that
di scretion. The State objects to the district court’s, in this
fashion, evading its deferential obligations and the constraints
pl aced on its discretion by AEDPA. See Villafuerte v. Stewart, 111
F.3d 616, 633 (9th G r. 1997) (not abuse of discretion to deny an
evidentiary hearing where district court asked to hear “the sane
evi dence heard by the state court in the state habeas proceedi ng.
This is not a valid reason for an evidentiary hearing in district
court”).

The State offers no direct authority, however, for restricting
the district court’s discretion in this fashion. Instead, it
contends that the restrictionis consistent with AEDPA' s purpose and
princi pl es. In this regard, the State seens to claimthat AEDPA
limts a federal habeas court’s discretion to conduct an evidentiary
hearing to those instances in which the facts were not fully
devel oped in state court.

i

Based on our review of the record, it is arguable that the
State did not properly preserve this narrowissue indistrict court.
Quidry does not claimthis issue is raised for the first tinme on
appeal. On the other hand, no authority need be cited for the rule
that we, not the parties, select the appropri ate standard of review,

i ncl udi ng whether an issue will even be addressed if not raised in
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district court. See MlLuckie v. Abbott, 337 F.3d 1193, 1200 n.3
(10th Gr. 2003) (refusing to address whether |ack of evidentiary
hearing was proper when no objection to its absence at district
court habeas review).

GQuidry’s habeas petition requested an evidenti ary hearing, and
the district court ordered one in conjunction wth denying the
State’s summary judgnent notion. |In neither instance did the State
object to an evidentiary hearing; it certainly did not present the
narrow hearing-is-prohibited issue it raises now At nost, an
inplied objection is perhaps presented in its joint answer to
Quidry’s habeas petition and summary judgnent notion, concerning:
pursuant to AEDPA, the deference due state court decisions and when
an evidentiary hearing is expressly barred; and its summary j udgnent
request.

Qobvi ously, this issue should have been presented expressly and
fully to the district court, especially when, on denying summary
judgnent, it ordered an evidentiary hearing. Had the issue been so
presented, the record would be far better devel oped for our review,
judicial efficiency and econony, far better served.

The State’s discussion, inits joint answer to Guidry’ s habeas
petition and summary j udgnent notion, concerni ng t he AEDPA- mandat ed
deference to state court decisions and when an evidentiary hearing
is expressly barred by AEDPA, falls short of presenting adequately

tothe district court the narrowissue rai sed now concer ni ng whet her
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the district court abused its discretion by conducting the
evidentiary hearing. Li kewi se, the summary judgnent request is
silent on that question. On the other hand, it m ght be contended
that the narrow abuse of discretion issue was not fully devel oped
until the evidence was presented at the hearing and the district
court ruled. Fromthis perspective, only then did the State have
all of the clained conponents for the narrow i ssue it presents.

In any event, the issue’s not being fully preserved may have
been because, despite the petition's requesting an evidentiary
hearing, the decision to conduct one appears to have been sua
sponte, consistent with AEDPA and Rul e 8 of Rul es Governing Section
2254 Cases in the United States District Courts, discussed infra.
In ordering the hearing, the district court did not nmention Quidry’s
request for an evidentiary hearing. Nor did Guidry nention that
request in his opposition to sunmary judgnent.

Along this line, no authority need be cited for the well-
established rule that, after conditional habeas relief was granted,
the State was not required to nove the district court to reconsider
its having ordered the hearing in order for the State to preserve
this narrow issue for review Accordingly, based on our review of
the record, and especially because the narrow i ssue arose for the
nmost part, if not totally, through the district court’s sua sponte
exercise of its discretion to conduct the evidentiary hearing, we

will consider it.
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ii.

As we understand the State’s narrow challenge to the
evidentiary hearing’ s being held, it is premsed in |arge part on
t he sane evi dence bei ng presented in that hearing that was presented
in the two pre-trial hearings in state court on the notion to
suppress Quidry’s confession. Had this narrow i ssue been presented
to the district court upon its ordering the hearing to be held, the
district court could have deci ded whether it had nerit. (Likew se,
the Dissent at 1 maintains “the district court ... [held] an
evidentiary hearing to rehear the sane testinony heard by the state
court”. This is not so.) In any event, although the sane w tnesses
testified in district court as in state court, there was no way, of
course, for the district court to know whether testinony at the
federal hearing would be identical to that at the state heari ngs,
even if the same witnesses were to be called. This is denonstrated
vividly by how Detective Roberts’ testinony changed.

Because of the belated manner in which the issue has been
rai sed (post grant of conditional habeas relief), a far different
scenari o exists. As discussed, although the evidence at the
district court hearing was, in nost respects, the sane as at the
state hearing, there were sone significant differences. For
exanpl e, Detective Roberts testified at the district court hearing
that: prior to questioning Guidry on 7 March 1995, he contacted an

assi stant district attorney to ensure there would be no conflict in
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his doing so because Detective Roberts knew that, for persons in
Quidry’s circunstances (in jail for several days on another charge
(bank robbery)), “usually ... an attorney is appointed [for] thent
nevertheless, for the 7 March interrogation of Guidry, he did not
know Gui dry had an attorney. As another exanple, Detective Roberts
did recall the 15 March 1995 in-chanbers conversation

Accordingly, the factual prong for the State’s narrow issue
fails: the evidence was not the sane. Arguably, therefore, there
is no nerit to this issue. On the other hand, the State nay be
contending that, as a matter of |aw, the hearing should not have
been hel d because, when the district court ordered the hearing in
conjunction with denying the State’s summary judgnent notion, the
district court knewthe sanme witnesses woul d testify at that hearing
as had testified in state court; that, wthout nore, the district
court was required to accept the state trial court’s inplied
credibility rulings.

In GQuidry Il at 12-14, the district court explained in great
detail why, notw thstandi ng the AEDPA- mandat ed deference owed the
state court decision, it could not, pursuant to AEDPA, determnm ne
whet her that decision was unreasonable wi thout first conducting an
evidentiary hearing to test the state court decision. I n that
regard, in the light of the summary judgnent record, the district
court made the follow ng observations about the State’'s summary

j udgnent notion and the state court suppression hearings:

29



[ The State] argues that the testinony from
the [15 March in-]chanbers episode is not as
beneficial as anticipated by Quidry's claim
[ The State] focuses on three main factors: (1)
the police denied naking the [in-chanbers]
statenents; (2) if the episode in chanbers
i ndeed occurred, the notive behind the [in-
chanbers] statenent is unclear; and (3) the
[in-chanbers] statenment does not prove that
Quidry invoked his right to counsel. These
factors, however, do not detract from the
strength of Guidry s assertion. First, while
Detective Roberts testified that no one nade
the [in-chanbers] statenent in question, three
menbers of the bar testified otherw se.
Detective Roberts’ testinony in that respect is
suspect. This is especially the case as
Detective Roberts gave <contradictory and
i nconsistent testinony on other grounds.
Second, the fact that the notive behind the
[in-chanbers] statenent is unclear highlights
the inadequacies of the state review
Respondent’s attenpt to characterize the [in-
chanber s] statenent as a joke is pure
specul ation, accentuating the need for factual
devel opnent. It is especially difficult to
ascertain Detective Roberts’ notive from the
record because he enphatically denied neking
any such statenent in chanbers. Tr. vol. 7 at
203. Finally, while the officer mnmaking the
[in-chanbers] comment did not expressly say
that Guidry had invoked his right to counsel,
the Court cannot turn a blind eye to the fact
that the coment is based on the assunption
that Quidry asked to speak to counsel. The
police would have no need to concoct a story
about getting an attorney’s perm ssion to speak
wth a client if @idry did not request
counsel’s assistance. The [i n-chanber s]
coment by the police does nore than enhance
Quidry’s credibility and detract from their
own, it shows that the police potentially
ignored Guidry’ s right to counsel

|d. at 13-14 (enphasis added). (The above denonstrates vividly why

the district court felt a hearing necessary; obviously, it felt it
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could offer far nore than, in the dissent’s words, “little aid in
determ ning whether the trial court’s factual determ nation was
unreasonable in light of the evidence presented”. D ssent at 4.)

Accordingly, in the light of this record, we turn to the
district court’s authority to conduct the evidentiary hearing. The
State does not challenge a district court’s discretion to conduct
an evidentiary hearing, so long as it is not violative of the
constraints inposed by AEDPA Instead, the State clains the
district court abused that discretion, especially concerning the
state court’s credibility determ nation.

i,

In the Iight of the narrowissue presented by the State, it is
not necessary to di scuss pre- AEDPA jurisprudence in detail in order
to understand AEDPA's constraints on a federal habeas court’s
di scretion to conduct an evidentiary hearing. WlIl in advance of
AEDPA' s enactnent in 1996, Townsend v. Sain, 372 U S. 293 (1963),
overruled by Keeney v. Tamayo-Reyes, 504 US 1 (1992), had
del i neat ed the boundari es of a federal habeas court’s authority and
obligation to conduct evidentiary hearings. The Court determ ned
t he circunmstances under which federal habeas courts had discretion
to do so, as well as when they were required to do so. It held a
federal habeas court nmust conduct an evidentiary hearing if

(1) the nerits of the factual dispute were not
resolved in the state hearing; (2) the state

factual determnation is not fairly supported
by the record as a whole; (3) the fact-finding
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ld. at 313.

procedure enployed by the state court was not
adequate to afford a full and fair hearing; (4)
there is a substantial allegation of newy
di scovered evidence; (5) the material facts
were not adequately developed at the state-
court hearing; or (6) for any reason it appears
that the state trier of fact did not afford the
habeas applicant a full and fair fact hearing.

The Court stated that a district court had di scretion

to conduct an evidentiary hearing in any case, even when none of the

above circunstances was present. |1d. at 318.

Former 28 U.S.C. § 2254(d) attenpted to codify the dictates of

Townsend.

Cockr el |

Val dez, 274 F.3d at 948-50; Joyner v. King, 786 F.2d 1317,

See 28 U.S.C. 8§ 2254(d)(1994); see also MIller-E .

537 U. S. 322, 358-59 (2003) (Thomas, J., dissenting);

1321- 22

(5th Cr.), cert. denied, 479 U S. 1010 (1986). In contrast to

former §

di scretion to conduct evidentiary hearings.

2254(d), AEDPA greatly curtailed federal habeas court

are found at 28 U . S.C. § 2254(e)(2).

If the applicant has failed to develop the
factual basis of a claim in State court
proceedings, the court shall not hold an
evidentiary hearing on the claim unless the
appl i cant shows that —

(A) the claimrelies on —

(i) a new rule of constitutional |aw, nmade
retroactive to cases on collateral review by
the Suprene Court, that was previously
unavai |l abl e; or

(ii) a factual predicate that could not have

been previously di scovered t hrough t he exerci se
of due diligence; and

32
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(B) the facts underlying the claim wuld be

sufficient to establish by clear and convi nci ng

evi dence that but for constitutional error, no

reasonabl e fact-finder would have found the

applicant guilty of the underlying offense.
28 U S.C 8§ 2254(e)(2) (enphasis added). Under st andably, this
standard is alnost identical to the one a petitioner nust satisfy
to be permtted to file a second or successive habeas application
under § 2254. See 28 U.S.C. § 2244(b)(2). Subpart (e)(2) is
recognized as a “dramatic[] restric[tion]” on “the ability of
district courts to hold an evidentiary hearing”. Spreitzer .
Schom g, 219 F.3d 639, 648 n.1 (7th GCr. 2000), cert. denied, 532
U S. 925 (2001).

Pursuant to its plain | anguage, subpart (e)(2)’s hearing-bar
applies, however, only if a habeas petitioner failed in state court
“to develop the factual basis” for his claim Moreover, “[u]nder
the opening clause of [subpart](e)(2), a failure to develop the
factual basis of a claimis not established unless there is a | ack
of diligence, or sone greater fault, attributable to the prisoner
or the prisoner’s counsel”. Mchael WIllians, 529 U S. at 432; see
also Dowthitt v. Johnson, 230 F.3d 733, 758 (5th Cr. 2000).
Restated, if a petitioner develops a factual basis for a claimin
state court (or sufficiently attenpts to do so), subpart (e)(2) does
not bar an evidentiary hearing in district court.

Gui dry requested, and recei ved, an evidentiary hearingin state

court and provi ded anpl e evidence, to say the | east, for the factual
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basis for his Fifth Anmendnent claim Testinony at the pre-tria
hearings —Quidry’s and that of four |awers —nore than adequately
devel oped that factual basis. Therefore, subpart (e)(2) did not bar
the evidentiary hearing in district court. The State conceded this
at oral argunent here.

As noted, the dissent maintains the district court abused its
discretion in holding an evidentiary hearing because it did not

intend to hear “new evidence”, Dissent at 4, so there was “no

justification” for its holding a new hearing, id. at 5. Wher e
subpart (e)(2)’s bar does not apply, Rule 8 of the Rules Governing
Section 2254 Cases in the United States District Courts grants
district courts the very discretion the dissent would proscribe.
The version of Rule 8 in effect when the hearing was granted
provi ded:

If the petition is not dism ssed at a previous

stage in the proceeding, the judge, after the

answer and the transcript and record of state

court proceedings are filed, shall, upon a

revi ew of those proceedi ngs and of the expanded

record, if any, determ ne  whet her an

evidentiary hearing is required. |If it appears

that an evidentiary hearing is not required,

the judge shall nake such disposition of the

petition as justice shall require.
Rul e 8(a) (enphasis added). The anmendnent to Rule 8(a), effective
1 Decenber 2004, makes no substantive change. The anended Rul e
provi des:

If the petition is not dismssed, the judge

must review the answer, any transcripts and
records of state-court proceedings, and any
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materials submtted under Rule 7 [allow ng

district judge to “direct the parties to expand

the record by submtting materials relating to

the petition”] to determne whether an

evidentiary hearing is warranted.
Post - AEDPA, Rule 8(a) has been interpreted to vest district courts
with discretion to conduct an evidentiary hearing if not barred by
subpart(e)(2). See Murphy v. Johnson, 205 F.3d 809, 815 (5th Cr.),
cert. denied 531 U S. 957 (2000); Cark v. Johnson, 202 F.3d 760,
765 (5th Cir.), cert. denied, 531 U S. 831 (2000).

Qur court has remanded to district court, with instructions to
conduct an evidentiary hearing, despite the state court’s having
hel d one. See Barrientes, 221 F.3d at 770 (agreeing wth State that
district court abused its discretion by granting habeas relief
W t hout conducting evidentiary hearing where it “lacked sufficient
undi sputed facts to nake an inforned decision” (enphasis added)).
And, in at |east one instance, the State has not challenged the
federal habeas court’s discretionto conduct an evi denti ary heari ng,
despite the state habeas court’s having held a hearing involving the
sane issue and nearly identical evidence. See Valdez, 274 F.3d at
948, n.13 (in the light of Mchael WIIlians, State abandoned its
initial contention that the district court abused its discretion in
conducting evidentiary hearing: “The Director asserts that ... the

district court had the discretion to hold an evidentiary

hearing....").
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The restriction inposed by subpart (e)(2) evinced a
“Congress[ional] intent to avoid unneeded evidentiary hearings in
federal habeas corpus”. M chael WIllianms, 529 U S. at 436.
Noti ceably absent from AEDPA s restrictions, however, is the one
proposed by the State for this case. Instead, read in conjunction
wth Rule 8(a), subpart (e)(2) inplies a federal habeas court has
di scretion to conduct an evidentiary hearing where none of the bars
apply.

The State concedes that those bars did not apply to Guidry’s
claim The district court decided an evidentiary hearing was
requi red because: (1) testinony by Guidry and four | awers —three
of whom had served as assistant district attorneys —fornmed the
basis for a constitutional claimthat, if true, mght entitle Guidry
torelief; (2) gaps, inconsistencies, and conflicting testinony were
not expl ai ned, or even nentioned, in the trial court’s findings of
fact and conclusions of law, and (3) these om ssions reflected the
trial court’s failure to nmake crucial credibility determ nations.
These quite | egiti mate concerns about conflicting evidence permtted
the district court, within AEDPA s boundaries, to investigate those
conflicts so that it could rule properly on the habeas petition.

b.

In deciding this issue, we do consider inplied credibility

determ nations by the state court, as discussed infra. The inplied

determ nation here, however, is that four | awers testified fal sely.
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This conclusion is too extraordinary to avoid devel opnent through
an evidentiary hearing in district court.

Alternatively, the trial court’s inplicit finding may instead
be: for the 15 March in-chanbers conversation, the four |awers
told the truth but Detective Roberts lied; but, for the 7 March
confession, Detective Roberts told the truth, but GQuidry lied. In
the light of this record, it is this type of speculation — nade
necessary when findings on crucial issues are “inplied” — that
denonstrates the need for explicit state court findings in this
case. The district court did not abuse its discretion in conducting
the evidentiary hearing.

2.

Under AEPDA, for a “claimthat was adjudicated on the nerits
in State court proceedings”, habeas relief will not be granted
unl ess the state court’s “adjudication of the claim—"

(1) resulted in a decision that was contrary
to, or involved an unreasonabl e application of,
clearly established Federal |aw, as determ ned
by the Suprene Court of the United States; or
(2) resulted in a decision that was based on
an unreasonable determ nation of the facts in
light of the evidence presented in the State
court proceedi ng.
28 U. S. C. § 2254(d) (1) and (2)(enphasis added). Such “determ nation

of the facts” by the state court “shall be presuned to be correct”;

the habeas petitioner “shall have the burden of rebutting the
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presunption of correctness by clear and convincing evidence”. 28
U S . C 8§ 2254(e)(1).

The State clainms: the district court erroneously applied §
2254 s subpart (e)(1) (presunption of correctness to be accorded a
state court’s “determ nation of a factual issue” unless “rebutt[ed]

by clear and convincing evidence”) in not accpeting the trial
court’s determ nations of the facts; and this caused the district
court not to accord the deference required by AEDPA under 8§ 2254’ s
subpart (d)(2) (whether the state court’s decision “was based on an
unreasonabl e determ nation of the facts”). (The State does not
claim in the alternative, that, even if the district court’s
subpart (e)(1) ruling is correct, its subpart (d)(2) ruling was
incorrect. Therefore, that question is not before us.)

Pursuant to subpart (e)(1l), the district court found the
presunpti on of correctness rebutted by cl ear and convi nci ng evi dence
(did not accept) for at least the following two trial court findings
concerning the 7 March 1995 interrogation: that Quidry did not ask
for his attorney; and that the detectives did not i nformQuidry that
his attorney gave Quidry perm ssion to discuss the case wwth them
These non-accepted state court findings necessarily rest on several
credibility determnations. In its findings and concl usions, the
trial court found Guidry was not credible but the detectives were.
But, again, the trial court was silent with respect to the testinony

by the four |awers who testified on Guidry’s behalf. The State
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characterizes this silence, viewed in the context of the tria
court’s findings and conclusions as a whole, as “inplied”
credibility determ nations agai nst those | awers. Cting Galvan v.
Cockrell, 293 F.3d 760, 764 (5th Cr. 2002) (holding federal court
defers to trier of fact for credibility determ nations), the State
cl ai ns AEDPA proscribes the district court’s non-acceptance of the
trial court’s express and inplied credibility determ nations and of
other trial court findings of fact.

The State nmaintains: contrary to subpart (e)(1), the district
court erred in not according the state trial court’s findings the
requi site presunption of correctness to which they were entitled
because the four |awers’ testinony cannot be the requisite clear
and convi nci ng evidence for rebutting that presunption. The State
bases this on its assertion that the evidence found clear and
convincing by the district court is, according to the State,
essentially the sane evidence that was provided —unsuccessfully —
in state court. Therefore, again according to the State, the
district court effectively substi tut ed its credibility
determ nations for those of the state trial court. As discussed,
a federal habeas court is prohibited fromdoing this sinply because
it disagrees with the state court’s determ nations. See Pondexter,
346 F.3d at 148. (The Dissent at 4-5 errs in suggesting we do not

enploy this rule.) Before considering the findings by the state
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trial court, explanation is required for why we do not consider
those by the state habeas court.
a.

In July 2000, in adopting verbatim the State’'s proposed
findi ngs of fact and concl usions of | aw, the state habeas court made
alternative findings of fact and concl usi ons of |aw concerning the
confession’s adm ssibility. Neither the State nor Guidry anal yzes
these alternative findings of fact and concl usi ons of | aw, nor does
the district court nention themin its opinion. |Instead, the focus
isonthetrial court’s March 1997 witten findi ngs and concl usi ons.
Possibly, this is because we can ignore the state habeas court’s
findings on the confession issue; as that court ruled, state |aw
barred it fromconsidering the i ssue because it had been addressed
on direct appeal. “The general doctrine ... forbids an application
for a wit of habeas corpus after direct appeal has addressed an
i ssue.” Gll v. State, 111 S W3d 211, 214 n.1 (Tex.App. -
Texar kana 2003) (holding this general rule does not apply to
i neffective assistance of counsel claim.

In any event, the state habeas court’s findings did not
conflict with the state trial court’s. Although the state habeas
court’s findings added a sunmary of Gottlieb’s and Duer’s testinony
at the 1996 hearing, they included no evaluation of that testinony,
no credibility determ nations, and no nention of the testinony at

the 1997 hearing. Because the state habeas court’s findings were
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in the alternative, and because that court reached the sane |ega
conclusion as did the state trial court and did not mnake any
conflicting findings or determnations, the state trial court’s
findings of fact control. Cf. WAl bey v. Dretke, 100 Fed. Appx. 232,
235 (5th Gr. 2004) (unpublished) (holding state habeas court’s
“factual findings did not survive [state habeas] appellate review,
so that the district court did not err when it failed to defer to
those findings in denying habeas relief”, where the state habeas
appel late court (1) failed to adopt the habeas court’s findings and
(2) those findings were directly inconsistent with the appellate
court’s). Therefore, the district court was correct to focus on the
state trial court’s determ nations of fact.
b.

Wien a district court considers whether to accept a state
court’s det erm nati ons of fact, I ncl udi ng credibility
determ nations, it nust act, of course, in accordance with “the
respect due state courts in our federal systeni. MIler-El, 537
U S. at 340. For state court determ nations of fact, this deference
is enbodied in subparts (d)(2) and (e)(1l). The State’s chall enge
is to the district court’s application of subpart (e)(l) (state
court determ nations of fact presuned correct unless rebutted by
cl ear and convi nci ng evidence). Under subpart (d)(2), a state court
decision my be overturned on factual grounds only if its

determ nations of fact are “objectively unreasonable in the |ight
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of the evidence presented in the state-court proceeding”. Mller-
El, 537 U.S. at 340 (citing Terry WIllians v. Taylor, 529 U S. 362,
399 (2000) (opinion of O Connor, J.)).

Again, the dissent mstakenly views our position as being
contrary to the well-established rule that the district court may
not substitute its own credibility determnations for those of the
state court sinply because it disagrees with the state court’s
findings. Notw thstandi ng AEDPA s requiring substantial deference
for state court determ nations of fact, such

deference does not inply abandonnment or

abdi cation of judicial review Deference does

not by definition preclude relief. A federal

court can disagree wth a state court’s

credibility determ nation and, when gui ded by

AEDPA, conclude [under subpart (d)(2)] the

decision was unreasonable or that [under

subpart (e)(1)] the factual prem se was

i ncorrect by clear and convincing evidence.
| d. (enphasis added). Consistent with this schene, and pursuant to
subpart (e)(1), the district court did not accept the state court’s
determ nations of fact because the trial court nmade no findings on
consi derabl e evidence critical to Guidry’s claim Quidry Il at 12-
15. Consequently, wunder subpart (d)(2), the district court
concluded the trial court’s decision “was based on an unreasonabl e
determ nation of the facts”. Id. at 15 (citing Wggins v. Smth,
539 U. S. 510, 528 (2003)).

Quidry has challenged the state court’s failure, through

express determ nati ons of fact, i ncl udi ng credibility
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determ nations, to resolve evidentiary conflicts that are crucia
to his claim According to the dissent, the district court nust
defer to trial court factual determ nations, even when they are
presented w thout explanation concerning extrenely inportant and
conflicting evidence. On the contrary, certainly on this record,
such absence suggests an unreasonable determ nation; the district
court was required to reviewthe underlying facts, even though they
were adduced at a full and fair hearing. Contrary to the dissent,
we certainly do not suggest “that a habeas petitioner can satisfy
hi s burden under subpart (e)(1l), and thereby discredit the state
court’s factual finding, nerely by pointing to a failure by the
trial court to make explicit <credibility findings regarding
particul ar witnesses”. D ssent at 1-2.

Again, in its witten findings, the trial court weighed

Quidry’s testinony against the testinony of Detectives Roberts and

Hof f man and Sergeant Billingsley; but, it omtted the testinony of
four lawers — Duer, GCottlieb Scott, and Yarborough — that
corroborated QGuidry’s. The lawyers’ testinony is crucial for

determ ni ng whet her Quidry asked for his attorney and whether the
detectives stated falsely that they had spoken with that attorney
and he had stated Guidry could talk with them The district court
did not err inits application of subpart (e)(1).

The state trial court’s om ssion, wthout explanation, of

findings on evidence crucial to Quidry’s habeas claim where the
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W t nesses are apparently credi ble, brought into question whether,
under subpart (d)(2), its “decision ... was based on an unreasonabl e
determ nation of the facts in light of the evidence presented in the
State court proceeding”. After review ng the deneanor of Detectives
Roberts and Hoffman at the 2002 hearing, and finding them not
credi ble, while observing the credi bl e testinony of the four | awers
and Quidry, the district court, pursuant to subpart (e)(1l), was in
an even better position not to accept the trial court’s findings.
B.

The district court’s findings of fact are reviewed only for
clear error; its conclusions of |law and rulings on m xed issues of
| aw and fact, de novo. E. g., Valdez, 274 F.3d at 946. Again, the
district court granted two of GQuidry’s clainms: (1) his confession
was obtained in violation of his Fifth Arendnent ri ght agai nst self-
incrimnation; and (2) Gpp' s hearsay testinony against Quidry’s
interest violated his Sixth Amendnent confrontation right.

1.

The district court found: Q@uidry invoked his right to counsel
during his interrogation by Detectives Roberts and Hof f man; and t he
detectives i nduced Guidry’s confession by telling him fal sely, that
t hey had spoken to his robbery-charge-attorney, Duer, and that Duer
had aut horized GQuidry's cooperation w thout Duer’s being present.

Quidry I'l'l at 14-15. The State contends these findings are clearly
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erroneous because they rely on identification testinony from the
| awer witnesses that is anbi guous at best.

There were discrepancies in the |awers’ testinony regarding
the identity of the detectives participating in the 15 March 1995
i n-chanbers conversation. At the 1996 pre-trial hearing, CGottlieb
stated that, before 15 March, she had never seen the detectives
present during that in-chanbers conversation and did not know their
nanmes. And, when Detectives Roberts and Hof f man were brought into
the courtroom during that hearing in 1996, she identified the
“bi gger of the two”, Detective Hof fman, as the person nmaking the in-
chanbers coments about Guidry’ s interrogation. (Detective Hoffman
testified at the district court hearing in 2002 that he had never
been in those chanbers.) GCottliebtestified differently at the 1997
pre-trial hearing, stating that she did not renmenber which detective
made the in-chanbers comments, but that she thought it was the
“short one” (Detective Roberts). Mreover, at that hearing, Scott
and Yar borough identified Roberts as the detective involved in the
conversati on. Yet, the State points out, neither knew Detective
Roberts’ nanme at the tine of the conversation and identified him
only after he was singly brought into the courtroom Further, the
W t nesses were unsure about the identity of the other detective

present during the in-chanbers conversation

45



a.
Al t hough the 1996 and 1997 pre-trial hearings provided the
factual basis for Quidry’s claim (preventing subpart (e)(2) from
barring the 2002 district court evidentiary hearing), the district
court’s credibility determ nations were nade on the basis of the
2002 testinony, after the court had the opportunity to observe and
eval uate w tness deneanor and credibility. Quidry |11 at 13-14.
The district court noted nunmerous contradictions in Detective
Roberts’ testinony during the 2002 hearing and conflicts between
testinony fromdifferent hearings. For exanple, Detective Roberts
testified at the 1997 pre-trial hearing that he had not been present
at the 15 March in-chanbers conversation; at the 2002 hearing,
however, he acknow edged being present, but clained he could not
remenber the conversation. Detective Roberts offered conflicting
testinony at each hearing regarding when, and whether, he knew
Quidry had an attorney for the robbery charge. And, as noted, at
the district court hearing, he testified for the first tinme about
contacting an assistant district attorney, prior to questioning
GQui dry, because he realized, based on GQuidry’s having been in jail
for several days, that he probably had a | awer.
After reviewwng the record and the wtnesses testinony
(“particularly their deneanor”), the district court ruled that the
detectives were not credible, but the |lawer w tnesses and Guidry

were. It was well aware of the conflicts in the testinony noted by
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the dissent. The court found that Guidry had invoked his right to
counsel, and that the detectives had told him wuntruthfully, that
they had contacted his attorney, who had approved GCuidry’s
cooperation. Again, the court was aware of anbiguities in the
| awyers’ testinony identifying Detective Roberts as the detective
present for the in-chanbers conversation; but, these anbiguities
wer e resol ved when, at the district court hearing, Detective Roberts
admtted to being present in those chanbers. These findings are not
clearly erroneous.
b.

Edwards v. Arizona, 451 U S. 477, 484 (1981), provides the
bright-line rule for applying the Fifth Arendnent to the confession
claim when an accused expresses his desire to speak to police only
t hrough counsel, he is not subject to further interrogation until
counsel is made available to him wunless the accused initiates
further communications with the police. In review ng whether a
wai ver of this Fifth Arendnent right is knowi ng and voluntary, a
court nust assess whet her: it was the product of intimdation,
coercion, or deception; and it was made with full awareness of one’s
constitutional rights. See Moran v. Burbine, 475 U S. 412, 421
(1986) .

The district court ruled that @uidry invoked his Fifth
Amendnent right by asking, twce, to speak to his attorney. And,

as the district court noted, although Quidry later signed and
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initialed a waiver of his rights, and received a recitation of his
M randa rights in a subsequent vi deot aped wal k-t hrough of the crine
scene,

those events occurred after Guidry invoked his

right to counsel, and, according to his

credible testinony, only because @Qiidry

believed counsel had advised him to speak

freely wth police. The police deception

caused @uidry to waive his rights under a

m sapprehension of the full circunstances
surroundi ng that waiver.

Quidry I'l'l at 16 (enphasis in original).

The district court concluded correctly that, wunder these
ci rcunstances, Quidry’s confession was not voluntary and that the
state trial court erred by not suppressing it. Therefore, pursuant
to 28 U S.C 8 2254(d)(2), the district court concluded properly
that the state court’s adjudication of the claimwas based on an
unreasonabl e determ nation of the facts. (The State contends that,
even i f the confession shoul d have been excl uded, its adm ssion was
harm ess error. W disagree, as discussed infra.)

2.

On direct appeal, the State conceded that G pp’s testinony
i ncluded hearsay (statenents by Prystash) but wurged it was
adm ssible. CGuidry I, 9 SSW 3d at 147. Part of G pp’s hearsay
testinony concerned the follow ng statenents by Prystash agai nst
Quidry’s interest: Prystash was going to take Quidry to the
Frattas’ hone on the night of the nurder; Prystash and Guidry killed
Farah Fratta; Quidry shot her in the head as she exited her vehicl e;
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after the mnurder, Prystash picked Qiidry up in Prystash's
aut omobi l e; after the nmurder, Guidry was to receive $1000 for the
mur der; and, on the night of the nurder, Prystash was to obtain that
$1000 for Guidry from Robert Fratta.

The district court granted habeas relief on Guidry’ s clai mthat
G pp’'s repeating these statenents by Prystash violated Quidry’'s
Si xth Anendnent confrontation right. Quidry 11l at 20. “In al
crim nal prosecutions, the accused shall enjoy the right ... to be
confronted with the witnesses against him” U S. ConsT. anend. VI.
Adm ssion of hearsay statenents of the type at issue violates this
cl ause unl ess the witness i s unavail abl e and t he def endant had pri or
opportunity to cross examne him Crawford v. Washington, 124 S
Ct. 1354, 1365-66 (2004).

a.

On direct appeal, the Court of Crimnal Appeals held that
Prystash’s statenents against Quidry’'s interest, admtted through
G pp, were not admssible. @Quidry I, 9 SW 3d at 149. It held:
those statenents did not fall within a hearsay exception; and it was
“doubt f ul [t hey] possessed ‘“particularized guar ant ees of
trustworthiness’ sufficient to overcone the presunption of hearsay
unreliability”. 1d. at 151.

The district court agreed with this holding by the Court of
Crim nal Appeals: Prystash had “every reason” to attenpt to spread

the blame for Farah Fratta’'s death and incul pate GQuidry in the
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murder-for-hire. GQuidry Il at 22. The district court concl uded:
| nportantly, the record gives no particular
basi s upon whi ch to gauge Prystash’s
credibility when he nmde those statenents.
This Court will not upset the holding of the
Court of Crimnal Appeals that G pp’s hearsay-
| aden testinony inculpating Quidry in the
murder violated the Confrontation C ause.
| d. Particularly in the light of the Suprene Court’s recent
decisionin Crawford, the district court’s conclusion regarding the
inadm ssibility of Prystash’s chall enged statenents was correct.
b.

Unlike the Court of Crimnal Appeals, however, the district
court held adm ssion of this hearsay testinony by G pp was not
harm ess error. Quidry’ s confession having been excluded by the
district court, there was scant evidence to support his conviction,
ot her than Prystash’s statenents admtted through G pp. And, other
than those statenents, there was no evidence showing GQuidry killed
Farah Fratta for renunerati on —the capital offense for which Guidry
was convi ct ed. | d. The district court concl uded: because the
hearsay testinony “served as an indi spensabl e piece of evidence to
convict Quidry of capital nurder”, it “had both a substantial and
aninjurious effect indetermningthejury s verdict”. 1d. (citing
Brecht v. Abrahanson, 507 U. S. 619, 637 (1993)).

The State contends the adm ssion of both the hearsay testinony

and the confession was harnmless error, claimng the renaining

evidence is sufficient to establish Quidry’s role in the nurder:
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two nei ghbors testified that they sawa black male (GQuidry is bl ack)
dressed in black clothing in the Frattas’ garage just after the
shooting; one nei ghbor testified that this person left the scene in
a vehicle matching the description of Prystash’s autonobile; when
Quidry was arrested in early 1995, the nurder weapon was in his
possessi on; and, when the police searched Robert Fratta’' s vehicle,
t hey di scovered an address book with G pp’ s tel ephone nunber and an
unmar ked envel ope contai ni ng $1050.

Along this line, in her adm ssible testinony, G pp testified:
Quidry lived in an apartnent next to hers, and they shared a
staircase and landing; Prystash was her boyfriend; Gidry and
Prystash tal ked often, with i ncreasing frequency before the nurder;
and Prystash said he was pl anni ng the nurder and expl ained the date
sel ected would provide Robert Fratta with the alibi of being at
church with his children. Concerning the day of the nurder, Gpp’ s
adm ssi bl e testinony was: she returned to her apartnent between
4:00 and 4:30 p.m to find GQuidry on the staircase |anding, and he
stated he was waiting for Prystash; Prystash arrived 30 m nutes
| ater, changed his clothes, and | eft; she observed both Guidry and
Prystash weari ng bl ack; Prystash returned to her apartnent at around
8:30 p.m, and CQuidry entered his apartnent around that tine;
Prystash went into the bedroom and unl oaded a gun which he said he
had obtai ned from Robert Fratta; |eaving the gun in the apartnent,

Prystash I eft an hour |ater, saying he had to neet Robert Fratta to
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recei ve $1000; and G pp recovered bullet casings fromthe trash and
recorded the nane and nake of the gun.

As the district court observed, however, w thout the confession
or Prystash’'s statenents inplicating Quidry, there is little
evidence of Q@uidry’s participation in the nurder. Al t hough the
nei ghbors testified they observed a black nmale at the scene, they
could not positively identify Guidry and told police they thought
the assailant could be white. And, although Guidry had the nurder
weapon in his possession when he was arrested in early 1995, this
was four nonths after the nmurder, when the gun was used in the
comm ssion of a robbery.

Moreover, there is no evidence tying GQuidry to the charged
capital offense of nurder for remuneration. Under Texas |aw, proof
of murder for renuneration or prom se of renmuneration requires a
“focus ... on the actor’s intent or state of mind: D d the actor
kill in the expectation of receiving sone benefit or conpensation”?
Urbano v. State, 837 SSW 2d 114, 116 (Tex.Crim App. 1992). o
course, this state of mnd elenent nust be proved beyond a
reasonable doubt; “[i]f the evidence at trial raises only a
suspicion of guilt, even a strong one, then that evidence is
insufficient”. Id. Although $1050 was found in Robert Fratta's
vehicle, there is no adm ssible evidence tying GQuidry to it.

The district court’s conclusions were correct. Wthout the

confession and chal | enged hearsay, there is insufficient evidence
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to convict @iidry of nurder for renuneration or promse of
remuneration. Because of the substantial prejudice of permtting
this contested evidence before the jury, its erroneous adm ssi on was
not harmess error. Accordingly, the district court properly
grant ed condi tional habeas relief, pursuant to 28 U.S.C. § 2254(d).
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.
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EMLIOM GARZA, Crcuit Judge, dissenting:

The majority holds that (1) the district court did not err in
its application of sections 2254(d)(2) and 2254(e) (1) of AEDPA when
it disregarded the state trial court’s finding that Howard Guidry
did not ask to speak to an attorney before confessing to nurdering
Farah Fratta and (2) that the district court did not abuse its
discretion in holding an evidentiary hearing to rehear the sane
testinony heard by the state court. Gven the conflicting testinony
and anpl e evidentiary record in the state proceedi ng, these hol di ngs
fail to afford to the state court’s decision the deference nandat ed
by AEDPA.

The majority states, with apparent approval, that “pursuant to
[28 U.S.C. 8§ 2254(e)(1)], the district court did not accept the
state court’s determ nations of fact because the trial court nade
no findings on considerable evidence critical to Guidry’ s clains.”
(first enphasis added). It then notes that the state trial court
“omtted the testinony of four |awers))Duer, Cottlieb, Scott, and

Yar bor ough. initswitten findings, states that this testinony
“I's crucial for determ ning whether Quidry asked for his attorney”
and, w thout further explication, concludes that “[t]he district
court did not err in its application of subpart (e)(1).” Thus,
under the mmjority’s analysis, the trial court’s failure to
explicitly address the attorneys’ testinmony inits findings of fact
apparently permtted the district court to disregard the presunption

of correctness that would otherwi se have attached to the state

court’s conclusion that Guidry did not ask to speak to his attorney.



Section 2254(e) (1) provides that “a determ nation of a factual
i ssue by a state court shall be presuned to be correct” and that the
petitioner “has the burden of rebutting the presunption of
correctness by clear and convincing evidence.” | find nothing in
this | anguage to support the proposition, seem ngly endorsed by the
majority, that a habeas petitioner can satisfy his burden under
subpart (e)(1), and thereby discredit the state court’s factua
finding, nerely by pointing to a failure by the trial court to make
explicit credibility findings regarding particular witnesses.! The
question before this Court is not whether the state court adequately
addressed all of the testinony it heard inits findings of fact, but
whet her Q@uidry overcane by clear and convincing evidence the
statutorily-mandated presunption t hat t he state court’s
finding))that Guidry did not ask to speak to his attorney before
confessing to the nurder of Fratta))was correct.

The majority notes that Roberts’ testinony before the state
court contained contradictory testinony about whet her he knew Gui dry

had counsel? and that the testinony of the three attorneys about

! This court has previously held that the presumption of correctness that attaches to state
court findings of fact under AEDPA applies even in cases where the habeas petitioner was denied
afull and fair hearing in state court. Valdez v. Cockrell, 274 F.3d 941, 942 (5th Cir. 2001). It
seems to me inconsistent to now suggest that the AEDPA-mandated presumption of correctness
is neverthel ess inapplicable where the petitioner shows that, while he was granted a full and fair
hearing and the state court explicitly made the factual finding now being contested, the state court
failed to articulate credibility findings regarding witness testimony that the federal court found
sufficiently troubling.

2 Both detectives, however, consistently maintained that Guidry never asked to speak to
his lawyer.
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Roberts’ subsequent in-chanbers statenent, if believed, supports
Quidry’s version of events and underm nes Roberts’ credibility. But
the three attorneys’ testinony suffered fromits own weaknesses.
In the first state evidentiary hearing, CGottlieb testified that she
stated to two police officers that Guidry had an attorney and that
the officers replied that they had “talked to the attorney and
gotten permssion to talk to M. Quidry before [they] took himout
to save his statenent, nake a statenent and to give [them a tour
of the scene of the crine.” Cottlieb identified Hoffman (the
“bigger of the two”) as the one who nade the statenent. At the
second state evidentiary hearing, however, CGottlieb testified that
Scott, not she, was the one who asked about the confession and
identified Roberts (“the short one”) rather than Hoffrman as the
of ficer who clained that they had received perm ssion fromQuidry’'s
at t or ney. Scott, in turn, testified that supervisor Danny
Billingsly, not Hoffman, was the second officer present during the
conversati on. Scott also testified that Roberts m ght have been
joking or “smarting off” when he nade the statenent.?

Whet her Guidry asked to speak to his attorney necessarily turns
on whose version of events the fact finder finds credible))Guidry
or the detectives who questioned him The credibility of the
detectives’ testinony, in turn, depends in part on the credibility

of the three attorneys’ recollection of the alleged in-chanbers

® The state court also noted that Guidry admitted to “habitually being cooperative” with
police.
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conversati on. | f Roberts told the three attorneys that he had
obt ai ned perm ssion for Guidry’s attorney before questioning Guidry
and if he intended that statenent to be believed, then those facts
strongly support Quidry’'s version of the events preceding his
conf essi on. On the record before us, however, those factual
concl usions are not conpelledinlight of the inconsistent testinony
of witnesses on both sides. See Schlesinger v. Herzog, 2 F.3d 135,
139 (5th Gr. 1993) (“[Where the court’s finding is based on its
decision to credit the testinony of one wtness over that of
another, that finding, if not internally inconsistent, canvirtually
never be clear error.”); MIller v. Fenton, 474 U. S. 104, 114 (1985)
(“When. . .the issue involves the credibility of wtnesses and
therefore turns largely on an evaluation of deneanor, there are
conpelling and fam liar justifications for. . .according [the trial
court’s] determ nations presunptive weight.”). Accordingly, QGuidry
has not shown by clear and convincing evidence that the trial
court’s determnation that he did not ask to speak to his | awer was
incorrect and there is therefore no |egal basis to hold that the
trial court’s decision was based upon an unreasonabl e determ nati on
of the facts in light of the evidence presented.

Again focusing on the trial court’s failure to nake explicit
credibility determ nations regarding the attorneys’ testinony, the
maj ority concludes that the inplied credibility determ nations of

the trial court are “too extraordi nary to avoi d devel opnent t hrough
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an evidentiary hearing in district court” and therefore holds that
the district court did not abuse its discretion in ordering such a
hearing. | disagree. The district court had before it an anple
record wth which to determ ne whether the trial court’s decision
was based on an unreasonabl e determ nation of the facts in |ight of
the evidence presented. As the mmjority acknow edges, “Quidry
requested, and received, an evidentiary hearing in state court and
provi ded anpl e evidence, to say the |l east, for the factual basis of
his Fifth Anendnent claim Testinony at the pre-trial
hearings. . .nore than adequately devel oped that factual basis.”
In other words, the state court allowed Guidry every opportunity to
devel op his version of the events surrounding his confession and
there is no suggestion that Guidry was prevented from introducing
any evidence helpful to his claim Gven the extensive devel opnent
of the evidence in state court and the apparent contradictions in
the testinony of many of the w tnesses, an additional evidentiary
hearing could offer little aid in determning whether the trial
court’s factual determ nation was unreasonable in light of the
evi dence presented.

To the contrary, the record supports a holding that the
evidentiary hearing was an abuse of discretion because it appears
that the district court used the proceedi ng not to hear new evi dence
but instead to substitute inpermssibly its own credibility
determ nations for those of the state court. After the hearing, the

district court explained “l need to be able to nake sone credibility
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determ nation on nmy own and figure out what's goi ng on. Now that
| have heard the evidence, | guess it’s tine for ne to |ook at
basically the sane issues again but with alittle nore know edge.”
The district court later rejected the State’s argunent that it had
to defer to the state court’s credibility determ nations so | ong as
t hey were supported by the record because “[e]ach of the cases cited
by the [ State concerned] a district court’s inability to reconsider
a state court’s credibility determ nation on the basis of the record
alone.” Here, the court noted, its “credibility evaluation focuses
not on the cold record, but on the sane |live wtnesses, and
presunptively the sane deneanor, as was presumably consi dered by the
trial court. This Court’s evaluation of the witnesses’ credibility,
therefore, extends beyond a nere review of whether the record
supports the state court determ nation.”

A district court may, in an appropriate case, reject the
factual findings and credibility determnations of a state court.
See MIler-El v. Cockrell, 537 U S. 322, 340 (2003). But the court
may not substitute its own credibility determ nations for those of
the state court sinply because it disagrees with the state court’s
findings. See Pondexter v. Dretke, 346 F.3d 142, 147-49 (5th G
2003) (finding that the district court “failed to afford the state
court’s factual findings proper deference” by “rejecting the state
court’s credibility determ nations and substituting its own views
of the credibility of witnesses”). In this case, the trial court’s
factual conclusionturned oncredibility determ nations. There were
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weaknesses in the testinony of w tnesses on both sides, and the
trial court’s factual determ nation nmade clear that it credited the
detectives testinony that GQuidry had not asked to speak to an
attorney. Because the evidentiary record was nore than adequate,
and because there was insufficient justification for rejecting the
factual finding and acconpanying inplied credibility determ nations
of the district court, there was no justification for the district
court’s sua sponte decision to conduct its own evidentiary hearing.
Accordingly, | would hold that the district court abused its
discretion. See Villafuerte v. Stewart, 111 F.3d 616, 633 (9th Cr
1997) (holding that the district court did not abuse its discretion
in denying a request for an evidentiary hearing to hear the sane
evidence heard in the state habeas proceeding and stating that
“[t]hisis not avalid reason for an evidentiary hearing in district
court”); CGuerra v. Johnson, 90 F.3d 1075, 1078 (5th Cr. 1996).

For the above stated reasons, | respectfully dissent.*

*  Because | conclude that admission of Guidry’s confession did not violate his Fifth

Amendment right, and because his confession along with other evidence establishes that Guidry
murdered Frattain exchange for a promise of $1,000, | would find that admission of Mary Gipp’'s
testimony did not have a substantial and injurious effect in determining the jury’s verdict. See
Brecht v. Abrahamson, 507 U.S. 619, 637 (1993).
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